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Overview of the theses 

Why? 

1. Because English judgments will no longer benefit post-Brexit from the recognition and enforcement frameworks 

of both the European Insolvency Regulation (EIR) and Brussels I, Schemes of Arrangement will lose efficiency 

with regard to European restructurings. 

 

 

What? 

2. The new Directive on Preventive Restructuring Frameworks presents a promising toolbox for restructuring 

debtors, containing aspects like a very early starting point, the debtor-in-possession-approach, a flexible stay, 

the restructuring plan’s adoption out-of-court and the cross-class cram-down. 

 

3. Regarding the stay of individual enforcement actions, debtors should be required to explain why they request 

it. Moreover, courts ought to be allowed to check the necessity of the requested stay (Article 6(1.2) Directive). 

If the debtor becomes illiquid, it would be wise to end the stay (Article 7(3)). Its impact on procedures is much 

wider than one can see at a first glance. 

 

4. Restructurings under the Directive can be divided into three phases: (1) preparation, negotiation and drafting 

of the restructuring plan; (2) adoption and confirmation; and finally (3) implementation. In all three phases, 

conflicts between directors and equity holders are possible. If equity holders are included as affected parties in 

the adoption process (Articles 9-11 Directive), they do not have the powers usually provided to them by corpo-

rate law in the second and third phase.  

 

 

Where? 

5. Brussels I applies to preventive restructuring frameworks, as they are civil and commercial matters (Article 1(1)) 

and do not fall under the exception of Article 1(2)(b) as long as they are not within the scope of the EIR. Recog-

nition (Article 36(1)) and enforcement (Article 39) of judgments under the Brussels I framework are both un-

problematic. The confirmation decision by judicial authorities, unlike those of administrative authorities, are 

judgments as defined by the Regulation (Article 2(a)). 

 

6. Jurisdiction under Brussels I is, however, quite problematic. Article 24(1) provides for exclusive jurisdiction for 

the forum rei sitae with regard to rights in rem in immovable property. The courts of the Member State in which 

an employee is domiciled have jurisdiction over cases brought by an employer concerning individual contracts 

of employment (Article 22(1)). The general rule (Article 4(1)) entails a forum rei-provision. Brussels I is ill-

equipped regarding jurisdiction for restructuring frameworks, as there is no real defendant. It is best to view all 

affected parties as individual defendants. Their claims can then be concentrated at the court for the place where 

one of them is domiciled (Article 8(1)). This will lead to forum shopping. As the possibility of concentration of 

claims does not exist for claims based on Articles 22(1) and 24(1), the result can be that more than one pre-

ventive restructuring framework is required. 

 

7. The EIR framework regarding jurisdiction (Article 3), recognition (Article 19(1)) and enforcement (Articles 19(1) 

and 32(1)) could apply if Member States decide to add their preventive restructuring frameworks to Annex A. 

The frameworks meet the conditions imposed by Article 1 (public, collective proceedings, purpose etc.). Recog-

nition and enforcement under the EIR would be unproblematic. Regarding jurisdiction, the COMI-principle 

would apply to the opening of main restructuring proceedings.  


